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FACSIMILE (904) 390 19756
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F JACKSONVILLE. FL 32206

‘n‘ f‘ﬁ\_“ _ TELEPHONE (304) 38C-1970

- %&R n . FACSIMILE (904) 354-9922
L 104 ‘e\“ A MARK R. MILLER
Attn: Chief, Section of Administration MR
OftTice of Procecdings ‘
Surface Transportation Board

Washington. D.C. 20423-0001 ) 9
L AT

RE: Portland & Western Railroad. Inc. — Petition for Declaratory Order-
' Certain Rates & Practices as Applied to RK Storage & Warehousing,
Inc.

STB Docket No. FD35406
Dear Chief:

Please find enclosed an original and ten (10) copies of Portland & Western
Railroad, Inc.’s Response to RK Storage & Warchousing, Inc.’s Motion for Extension of
Time to File Reply.

Should you have any questions, please do not hesitate to contact me. A copy has
been provided to opposing counsel.

Sincerely,
P. Camptell Ford

Enclosures/

C: Larry Davidson
Timothy J. Coleman FTERED
Cfficc o/ Prusocdings
SeF 277910
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PORTLAND & WESTERN RAILROAD, INC.- PETITION FOR
DECLARATORY ORDER- CERTAIN RATES AND PRACTICES AS APPLIED
TO RK STORAGE & WAREHOUSING, INC.

RESPONSE TO MOTION FOR EXTENSION OF TIME TO FILE REPLY

SUBMITTED ON BEHALF OF PORTLAND & WESTERN
RAILROAD, INC. BY

P. Campbell Ford, Esquire
Florida Bar No. 0480495
Alison Tedrick, Esquire
Florida Bar No. 0584967
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904-390-1970 (telephonc) 904-390-1975 (facsimile)
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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Docket No. FD35406
PORTLAND & WESTERN RAILROAD, INC.- PETITION FOR
DECLARATORY ORDER- CERTAIN RATES AND PRACTICES AS APPLIED
TO RK STORAGE & WAREHOUSING, INC.
RESPONSE TO MOTION FOR EXTENSION OF TIME TO FILE REPLY

RK Storage & Warehousing, Inc. (“RK Storage™) has filed a motion seeking a
two-month extension of time to file a response to Portland & Western Railroad. Inc.’s
Petition for Declaratory Order (“Petition™). In all, such an extension would provide RK
Storage with approximately eighty (80) days to respond to the Petition, which as
discussed below, is not necessary and simply another tactic to delay paying the long
overdue demurrage owed to PNWR.

RK Storage asserts two (2) reasons for requesting the extension: 1) to review and
respond to the 875 pages of materials in the Petition, and 2) to allow time for discovery.
neither of which have merit.

First, RK Storage exaggerates the amount of material with which it must
familiarize itself. Exhibits 1 through 7 of Volume 1 are pleadings that RK Storage drafted
or responded to, and thel remaining exhibits in Volume 1 (332 pages) the same records
attached to the affidavits in Volume 2. PNWR simply organized the records this way for
ease of reference for the Surface Transportation Board. Realistically. there is only a 28-
page Petition and one volume of documents for RK Storage to review, and RK Storage
has already seen many of these documents. PNWR acknowledges that reviewing the

service records may require additional time. hence PNWR s willingness to



accommodate RK Storage by providing it with an additional twenty (20) days (for a total
of 40 days) with which to respond. Said review, however, certainly does not require
eighty (80) days and does not warrant such an extension.

RK Storage notes that it took several months for PNWR to file the subject
Petition. This is true. Unlike RK Storage, which is admittedly in one location and
presumably with all of its documents in one location, PNWR is part of Genesee &
Wyoming, Inc. and has offices and documents located all over the country. PNWR
wanted to make sure that it located and attached to the Petition all documents to the
extent possible that are pertinent to the subject Petition. This is true even as to RK
Storage’s Counterclaim, which it now acknowledges in its Motion for Extension it has
abandoned.' In summary, while it did take PNWR a while to locate the necessary
documents, PNWR has also provided a roadmap to RK Storage in its Petition,
highlighting the issues and the documents evidencing same. All RK Storage must do is
respond, and certainly since it has refused to pay its demurrage obligations for more than
four (4) years, it does not take eighty (80) days to explain why.

Further, no discovery is necessary as all of the documents relevant to the service
provided to RK Storage and demurrage charged have been provided as exhibits to the
Petition. This was already communicated to RK Storage’s counsel. See email exchange
attached hereto as Exhibit “A”.

RK Storage claims that PNWR has not furnished all of the documents provided

" In the civil action. RK Storage requested “storage fees™ for the time empty railcars remained on its track
prior to the ability of PNWR to pick up the railcars. Such fees would serve as an offset to the demurrage
long overdue to PNWR and would naturally require additional time to address in litigation, thus delaying
its payment of demurrage to PNWR. When faced with the fact that it would be required to present such a
bogus and admittedly retaliatory claim to the Surface Transportation Board. the expert on rail transportation
and demurrage. RK Storage quickly abandoned its request.



bv it to PNWR. Needless to say, RK Storage itself, as the source of all of these
documents, is the better-suited party from which to obtain these documents. Regardless,
PNWR has attached to the Petition all and any relevant documents received from RK
Storage that it could locate. RK Storage also claims that PNWR has not furnished the
names of all persons with knowledge regarding this matter. Counsel for PNWR had a
difficult time locating the appropriate parties with knowledge of these matters itself due
to turnover, lack of forwarding information. and offices scattered throughout the country.
but the names of those with the most knowledge and/or who provided documents are
identified through the affidavits contained in Volume 2 of the Petition. The fact of the
maiter is that RK Storage simply does not like the records produced and is only
attempting to continue delaying the inevitable- paying demurrage to PNWR.

The same motive is shown by RK Storage’s allegation that discovery is necessary
due to the “new allegations raised for the first time by PNWR in its petition, e.g.
defective track allegedly maintained by RK.” RK Storage’s failure to properly maintain
its track is not a new issue, and in fact one about which RK Storage previously
communicated with PNWR. as evidenced by some of the documents attached to the
Petition.

In summary. while RK Storage may need a reasonable amount of additional time
to respond to the Petition. a total of eighty (80) days to respond is certainly not warranted,
especially considering RK Storage has been aware of its nonpayment and all of the issues
raised in the Petition for more than four (4) years. As such. the Surface Transportation

Board should deny RK Storage’s request for a two-month extension.



VERIFICATION
I, P. Campbell Ford, declare under penalty of perjury that the foregoing is truc
and correct and that that | am qualified and authorized to file this pleading. Executed on

September 20. 2010.

CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing has been furnished to Chief, Section
of Administration, Office of Proceedings. Surface Transportation Board, Washington,
D.C. 20423-0001. via United Parcel Service, Timothy Coleman. Esquire (focal counsel
Jor Petitioner), 805 S.W. Broadway, gh Floor, Portland, Oregon 97205 via first class
mail, and Larry Davidson, Esquire (counsel for Respondent), 1850 Benjamin Franklin

Plaza, One SW Columbia Street, Portland, Oregon 97258 via United Parcel Service, this

P. Camp% Ford, %sq%re

Florida Bar No. 0480495

Alison Tedrick, Esquire

Florida Bar No. 0584967

Ford, Miller, and Wainer, P.A.
1835 N. Third Street

Jacksonville Beach. Florida 32250
904-390-1970 telephone
904-390-1975 facsimile

Attorney for Portland & Western
Railroad, Inc.

20™ day of September 2010.
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From: ah@fordmiller com

Sent:  Wednesday, Septemoer 15 20102 37 PM
To: ‘Larry Davidson

Ce: Campoetf! Ford

Subject: RE Demurrage cha-ges

Mr Davdson

¥ zampanng the 30zuments t~at RK $0-age reques-ec with what PNWR nas provided it wit~ the pat ton to the Surface Transocriation Board | beheve PNWR has provided &'l docuTents
trat #f has 'hat are re evan fo this maite-  As 15 tre 17 'equests PNWR prov ded ints Pettc~ ¢ *he STB

The swilcrrg spot1ng p' 1t re..ords (Req 20

o The corespzncence tiwn RK Sto-age & PNWR (thai our clents ceuld ¢nd: ielated to sw icming, spemg elc (Req 4-51 | did ask our clam for a: corresponaence batseen PNWR
and RK Storage Itis My .ncersta~ding that most commosatens were ofal ' bel2ve the tamesnendence tat PNWR forwardec to me (which was nol much, was altacned to t~e
Peittio~ 1 car double sheck i see ff | over.ocked any

Tre paymrenis oy RK Storage (Req. 7)

The apphicable tarifs (Req 9

We have orovided a.l other acpucaole oocs perta ning to swiching spetig, piacmert that we -ave (Req. 10)

T-are are no writien contrecls betweer t-e parties (Req. 11}

Request 1- Bece.se there fras beer s¢ much tur ove” with eng ne 2rews, I~abilily 1o locate crew marbars 70 longer work 1g there elc  we 1dentif ad all of the peop e who w2 leamed cf
that had a~v kncw.ecge of the soothng, placement switching serv.ce provided 'o RK Storage ard icent* ed aniycne wno ~ad decuments related to 1ne service (and we've stlached these

“docunentst Trese peop-e re‘ererced .n the Petiier are the mayor p ayers, the witnesses with the most <~owledge, and tre ones who Fad cocurerts Examrple- Tocd Vinrcent who is tre
orly crewmerber tat #@ Wnow of who ™as teen there the ent re iime ant nas worked i avery posr.on re.ated o the service provided Lo RK Stcrage (condusior, eng neer road foreran,
and now trarmaster:

As lo tne fest of the “sques's (§ 8 ard 12, we don't bekeve they zre re evant 1o the damages PNWR is seeking ardior tc RK Sterage

Flaasc et us krow [ you have any furiner -hough's or ths martar

Tharks

Al

From: Larry Dawidson [manito lamy@rolin-on.com)
Sent: Wednesday, September 15, 2010 2:03 PM
To: Campbell Ford

Ce: Ah Tednck

Subject: Re: Demurrage charges

Sce attached  Therc are 12 requests  Some are clearly lacking. ¢ g #3 regarding witnesses, # 4 regarding documents recerved from R K, # 11 contracts

As for other requests. there 1s no verification that all responsive dovuments hase been praduced
Lanmy

On 9.15.2010 7:57 AM, Campbell Ford wrote

Lary
I weulc also note we ave prov ded you exe-ything i cur possess o irat 18 re evant If you are miss ng anythmg,iel me know specil cally 5o we car aaaress d

Camptel

P Campbell Ford. ] sq

Ford, Miller & Wamer, P A

1835 N 3rd Street

Jachsonville Beach Flonda 32250

[elephone  904-390-197)

Facsimile 904-390-1975

STATFMFNT OF CONFIDENTIALILY

This ¢-mail, and any attachments, are mtended only for use by the addressee and may comam legally povileged or contidential information The intormation
contained m this e-mail message 1s information protected by attornev-chient andvor the attorney work product privilese it 15 intended only for the usc of the
individual named ahove and the privilezes are not waved by vintue of this having been sent by ¢-mail

It vou are not the intended recipient of this ¢-mail any dissemmmation. distnbution or copying of the c-mail, and any attachments, 1s prolibited I vou have
recerved this e-mail in error. please immediately nolify me by telephone and permanently delete the ongmal and any copy of the e-mail

Thus r-mlhix prozected from unk emal by MadFruntier Desktop
ftom MamlEronter, Inc hip - # mad rom ¢ oum

From: Larry Davidson { mailte:larry'@ -olkr-on com]
Sent: Wednesday, September 15, 2010 10:31 AM
To: Campbeli Ford

Cc: Al Tednck

Subject: Re: Demurrage charges

I sent you a response vesterday [T don't hear from you by 3 001 D1 wday, 1 will that assume you shill oppese our request for extension
Larry

On 9:14-2010 7 00 AM, Campbell Ford wrote
Lamy

1 wou 3 also rote $aa! we gave yoL everythingwhicn s ‘urlrer reasc- 1o ceneve 72 s © mere y lor delay O~ 11e other hand your ciert nas made a -ot of
emoh clamr's a~d we have see~ kite docar elation i response You wit ~eed fo sxplan th s to the STB as we will 5e making ths angumer? Agair f you woud

9/20/2010
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hie 10 furiner e«plair it we would be glad > isten snd gwve our *espanse Irs:eaa <f near ng any subs'a live arguments ‘or the ‘rst ume o~ Mohon
Cambelt

P Campbell Ford, Esq

Ford Miller & Wamner. P A

1835 N ?rd Street

Jacksonville Beach, Florida 32250

fclephone  904-390-1970

acsimile 9904-390-{075

STATEMENT OF CONFIDLNIIALILY

s e-mail, and any attachments. are intended oaly for use by the addressee and may contain legally privileged or confidentsal informaton  Lhe
information contatned i this e-mait message 1s inlormation protecied by attorney-client and.or the attorney ‘work product privilege It 1» miended
only for the use of the mdividual named above and the privifepes are not waived by virtue of this having been sent by e-mail

If vou are not the intended recipient of this c-mail, any dissemmation, distnbution or copying of the e-mail, and any attachments, is prokibited  if
you have recerved this e-mail in errur. please immediately notifv me by telephone and penmanently delete the onginal and any copv of the e-mail

Thns maslhox protecied from junk emark by Mardkmntier Desktap
froe MailFrertern. Ine liep “inf. reatltve ster cave

From: Larry Davidson [mailto-larry-Zro fin-on com]
Sent: Monday, September 13, 2010 5:45 PM

To: Campbell Ford

Cc: Al Tedrck

Subject: Re: Demurrage charges

Campbeli

I'm going to ask for an extension of time to respond, based upon the short response time allowed by rule, and o do some discovery  I'm thinking a
three month extension  Please let me hnow 1f you oppose or agree to the motion
1 aery

On 4 232010 7 44 AM, Campbell Ford wrote

Laty
1 did nct hear from you so we are proceedirg forward

Camptel

P Campbell Ford, Fsq

Ford, Miller & Wainer, P A

1835 N 3rd Street

Jachsomvitle Beach Flonda 32250

Telephone  904-390-1970

Facsimile: 904-390-1975

SIATEMENY OF CONFIDENTIALITY

I'is e-mail, and any attachments, arc mtended only for use by the addressee and may contain legally pnvileged or confidential
miormation  The information contamed n this e-madl message 1s information protecied by attorney-chicnt and or the attorney work
product privilege 1t 15 intended only for the use of the indin 1dual named above and the privileges are not waived by virtue of this having
been sent by e-mail

If yvou are not the imended reciprent of this e-matl, any dissemination, distrthution or copying of the e-mail, and any attachments, 1s
prohibited I you have recesved this e-mail in error, please simmediately notify me by telephone and pennancntly delete the onginal and
any capy of the e-mal

This masibox protected Irom pnk email by Maill ronuer Deskiop
from Malt rontier Ine betp S0 nadhi ostier vom

From: Lacry Davidson [ma ftoilarry/Zrodin-on com)
Sent: Fnday, April 16, 2010 5:01 PM

To: Campbell Ford

Subject: Demurrage charges

Campbell

Thanh you tor your email confirming that the settkement ofter from your chient equals the demand 1 wall pass your fetter along to my
client

Regards
Lamy

On4°16°2010 9 25 AM, Campbell Ford wrote

Larry

The total demand by Portland & Western is cenfrmed as you requested Let me know by Wednesday of any offer We will move
forward as nd cated if theve 15 na o'fer Spendirg mo-e fees appears senseless at this powt bul we will f we have 10 as the Raikoad s
serious about thws clan and will press the collecticn e*onts o= any Judgment enfered

Campbell

P Campbell Ford, Fisq

Ford, Miller & Wamer, P A

1835 N 3rd Strect

Jucksonville Beach, Flonda 32250
Felephone  904-390-1970
Facsimile 904-390-1975

.

9/20/2010
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STATLMENT OF CONFIDENTIALITY

This e-mail. and any attachments, are tended only jor usc by the addressee and may contain legallv pnvileged or
confidential information  The informaton contained 1n this c-mail messape 1< mformation protected by attomney-chient
and’or the attorneyv/work product priviiege [t 13 intended onlv for the use of the individual named above and the privileges
are not waived by virtue of thts having been sent by e-mail

If vou are not the intended recipent of this e-marl. any disserination, distnbution or copyvmyg of the c-mail and amy
attachments 1 prombited If vou have necenved this c-mail tn error, please immediately notrfy me by telephone and
pennanently delete the oainal and any copy of the e-mail
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